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§ 121.901 Can other Government agen-
cies obtain SBA size determina-
tions?

Upon request by another Government
agency, SBA will provide a size deter-
mination, under SBA rules, standards
and procedures, for its use in deter-
mining compliance with small business
requirements of its statutes, regula-
tions or programs.

§ 121.902 What size standards are ap-
plicable to programs of other agen-
cies?

(a) SBA size standards. The size stand-
ards for compliance with programs of
other agencies are those for SBA pro-
grams which are most comparable to
the programs of such other agencies,
unless otherwise agreed by the agency
and SBA.

(b) Special size standards. (1) Federal
agencies or departments promulgating
regulations relating to small busi-
nesses usually use SBA size criteria. In
limited circumstances, if they decide
the SBA size standard is not appro-
priate, then agency heads may estab-
lish a small business definition for the
exclusive use of such program which is
more appropriate, but only when:

(i) The size standard is first proposed
for public comment pursuant to the
Administrative Procedure Act, 4 U.S.C.
553;

(ii) The proposed size standard pro-
vides for determining size measured by
average number of employees over 12
months for manufacturing concerns,
average annual revenues over three
years for concerns providing services,
and data over a period of not less than
three years for all other concerns (un-
less approved by SBA, ‘‘annual re-
ceipts’’ and ‘‘number of employees’’
must be determined in accordance with
§§ 121.104 and 121.106, respectively); and

(iii) The proposed size standard is ap-
proved by SBA’s Administrator.

(2) In order to receive the approval of
SBA’s Administrator, the agency head
must:

(i) Request approval prior to pub-
lishing the proposed rule containing
the size standard. The request must in-
clude: an explanation of the con-
templated industry size standard, the
reasons the SBA size standard is not

appropriate, and the reasons the pro-
posed size standard would be appro-
priate; and a certification that there
will be compliance with the criteria set
forth in paragraphs (b)(1)(i) and
(b)(1)(ii) of this section; and

(ii) Agree to provide written notice
to SBA’s Administrator prior to pub-
lishing the contemplated size standard
as a final rule. The notice must in-
clude: a copy of the intended final rule,
including the preamble, or a separate
written justification for the intended
size standard followed by a copy of the
intended final rule and preamble prior
to its publication; copies of all public
comments relating to the size standard
received in response to the proposed
rule; and any other supporting docu-
mentation relevant to the size stand-
ard and requested by SBA’s Adminis-
trator.

(3) When approving any size standard
established pursuant to subsection (b)
of this section, SBA’s Administrator
will ensure that the size standard var-
ies from industry to industry to the ex-
tent necessary to reflect the differing
characteristics of the various indus-
tries, and consider other relevant fac-
tors.

(4) Where the agency head is devel-
oping a size standard for the sole pur-
pose of performing a Regulatory Flexi-
bility Analysis pursuant to the Regu-
latory Flexibility Act, the department
or agency may, after consultation with
the SBA Office of Advocacy, establish a
size standard different from SBA’s
which is more appropriate for such
analysis.

§ 121.903 When does SBA determine
the size status of a business con-
cern?

For the purpose of compliance with
programs of other agencies, SBA will
base its size determination on the size
of the concern as of the date set forth
in the request of the other agency.

PROCEDURES FOR SIZE PROTESTS AND

REQUESTS FOR FORMAL SIZE DETER-
MINATIONS
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